International Lawyer
Volume 28

Number 2

Article 4

1994

The Effect of EC Regulations upon the Ability of U.S. Lawyers to
Establish a Pan-European Practice
Jonathan Barsade

Recommended Citation
Jonathan Barsade, The Effect of EC Regulations upon the Ability of U.S. Lawyers to Establish a PanEuropean Practice, 28 INT'L L. 313 (1994)
https://scholar.smu.edu/til/vol28/iss2/4

This Article is brought to you for free and open access by the Law Journals at SMU Scholar. It has been accepted
for inclusion in International Lawyer by an authorized administrator of SMU Scholar. For more information, please
visit http://digitalrepository.smu.edu.

JONATHAN BARSADE*

The Effect of EC Regulations upon the
Ability of U.S. Lawyers to Establish a
Pan-European Practice**
Traditionally, the practice of law has been limited to national boundaries.
Lawyers have had to successfully overcome the hurdle of professional regulation
in every state or country in which they wished to practice. However, in addition
to the other walls of tradition that the forthcoming changes in Europe are bound
to tear down, the harmonization of standards and regulations promises to lead
to a change in this historical tradition as well. We are progressing toward an
integrated market that will allow the cross-border pan-European practice of law.
The European Community (EC) is in the process of establishing an integrated
legal market that will enhance the right to manage a pan-European legal practice
by those attorneys who are admitted to practice law in nations that are members
of the Community (Member States).
The current harmonization of legal standards stems from the ultimate goal of
the EC, which is to create a unified market in which goods and services will be
freely and easily traded. EC institutions are charged with the difficult task of
establishing rules and regulations that will further market unification while balancing and preserving the national sovereignty of the Member States. Yet, the Member States continue to maintain their sovereignty, which includes the right to
regulate professionals who render services within the state. Regarding the legal
profession, these regulations usually take the form of educational qualifications,
good character evaluations, financial probity, language skills, and minimal trainNote: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The InternationalLawyer and includes the title of the article and the name of the
author.
*The author practices general international business and intellectual property law, and resides in
Hamden, Connecticut.
**As of January 1, 1994, the European Community became known as the European Union. Since
this article was written prior to that date, it retains the European Community designation.
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ing. However, as with other professionals, the Member States have partially
conceded the right of exclusive regulation as it pertains to attorneys who are
EC nationals. With what the Community legislators define as the "Freedom of
Establishment," a set of rules and regulations have been implemented that govern
the ability of attorneys to engage in a pan-European practice.
The inevitable question that faces U.S. attorneys is how will these rules and
changes affect their ability to conduct transnational legal practices within the
EC? Will they be able to manage a cost effective single unified EC legal practice?
Or will they need to continue the costly tradition of establishing practices in each
Member State in which they wish to maintain a presence? This article addresses
these questions by analyzing the prevailing EC rules and regulations and evaluating their implications for U.S. attorneys and law firms desiring to further their
practice in the EC.
I. The Need for the Transnational Practice of Law
In the past decade and a half U.S. dominance over the world economy has
diminished for the first time since World War II. In its place a tripolar world
economy is on the rise, an economy in which the United States will increasingly
share its power with Japan and the EC.
At present, neither the United States, nor Japan, nor the EC has the power
to dictate or dominate economic terms to the rest of the world.' Neither has any
one of these economic powers the capability to exclusively lead the rest of the
world.2 Therefore, collective management is necessary to guide the global economy; coalitions must be formed with at least one of the other economic polars.
Since none of these economic powers can play a dominant role by itself, a tradition
of mutual recognition and respect must develop to assure the stability and perseverance of these economic coalitions. In such a situation, where international trade
is playing an increasingly important role, the free movement of professionals is
imperative to ensure the continual and economically efficient flow of goods and
services.
An integral component of any such arrangement is the mutual recognition of
legal professionals. This recognition would enable lawyers to engage in transnational practice, and be able to render legal services to their clients wherever such
services may be needed.
A claim can be raised that the practice of law should not be included in any
economic transnational arrangement. The rationale for such a claim is that a legal
system is a national phenomenon, and that states have an inherent interest and

1. See C. Fred Bergsten, The World Economy After the Cold War, CAL. MGMT. REV., Winter
1992, at 51-65.
2. LESTER THUROW, HEAD TO HEAD: THE COMING ECONOMIC BATTLE AMONG JAPAN, EUROPE
AND AMERICA passim (1992).
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responsibility to closely regulate and supervise attorneys to ensure the protection
and stability of their internal statutory scheme.
However, lawyers already play an integral part in international business, and
to deny them this ability would place an undue burden and constraint on the free
flow of trade. Therefore, as the world economy is currently constructed, to avoid
unnecessary complications and unwarranted costs the legal profession should
be included as an integral component of any system of mutual recognition of
professionals.
Mutual recognition is necessary for both general economic efficiency and specific cost reduction in doing business. If mutual recognition is applied to the
legal profession, and attorneys can maintain crossborder practices, businesses
will be able to use the services of only one lawyer (or law firm) in transactions
that entail crossborder elements. Businesses will prefer this arrangement in order
to ensure reliable and efficient lines of communication, consistent service and
ease of quality control. The alternative would greatly enhance the cost of doing
business due to the need to involve local counsel in each and every state in
which a company desires to do business, as well as the necessity of maintaining
communication lines between the foreign counsel and the business via the home
counsel (with the home counsel assuming the role of coordinator).
As discussed above, the EC has implemented a set of rules and regulations
that will enable lawyers of EC nationality to maintain pan-European legal practices. The underlying reasons are economically based-the movement toward an
integrated market requires that sophisticated legal professionals be able to render
legal advice on a Community-wide scale without regard to national borders. At
present, U.S. law firms cannot benefit from these rules as they do not possess
EC nationality. However, in recognition of the potential power represented in
the EC integrated market, U.S. law firms have increased their EC presence by
establishing branches in numerous Member States and employing locally qualified
attorneys. The U.S. law firms have maintained the presence of a few U.S. admitted
attorneys in order to have the capability to advise local clients on U.S. law.
Another form of U.S. presence has been established by creating joint ventures
with existing EC law firms, or by relying upon a local correspondent firm to
handle problems that entail European law. Any of these solutions significantly
increases the cost of doing business and reduces effectiveness and quality control
as the U.S. firm must rely upon a lesser known commodity, the foreign attorney,
and establish numerous expensive outposts. Thus, U.S. law firms see their ability
to establish a single, pan-European practice as an essential prerequisite to their
effectiveness in the EC arena.
II. National Rules of Member States
In recent years a trend has emerged among Member States to liberalize national
rules that enable foreign attorneys to practice law in the respective Member State,
SUMMER 1994
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usually under the attorney's home title. This trend is not Community-wide, and
has not been adopted by all Member States. Nevertheless, the trend does open
the door for U.S. law firms to establish branches in most Member States. However, since EC rules and regulations do not apply to non-EC nationals, even
upon establishing such a local presence the U.S. firm will not be able to resort
to EC Rights of Establishment and Freedom of Movement to expand its practice
to other Member States, an option that is available to EC nationals. Because the
U.S. firm cannot resort to EC law, the U.S. law firm must establish numerous
outposts in each Member State in which it desires to practice. 3 The U.S. firm
will have to resort to the different local rules and regulations for each such
expansion. Following is a brief summary of the national rules prevailing in some
of the Member States.4
" Belgium enables both participation of foreign attorneys in Belgian avocat
(courtroom attorneys), and the creation of alliances and joint ventures between Belgian avocat firms together with foreign law firms. 5
* The United Kingdom has recently liberalized its rules and has adopted the
Courts and Legal Services Act 1990, which enables solicitors to form partnerships with foreign lawyers, including non-Community lawyers. This Act
opens the path for U.S. law firms to form partnerships with British solicitors
and to render legal advice within the borders of the United Kingdom. Nevertheless, the monopolies over rights to plead before the British courts and
draft real estate documents are exclusively retained for the British solicitors
and barristers. 6
" Germany revised, in 1989, its Federal Attorneys Act to enable Rechtanwalte (courtroom attorneys) to have offices abroad and foreign attorneys,
such as U.S. law firms, to practice their home country's law in Germany
provided that the home country grants reciprocal rights to German Rechtanwalte.
" France has adopted its rules of admission to conform with the EC Council
Directive on the Recognition of Diplomas so that foreign lawyers, such as
U.S. attorneys, can gain admission to the profession of avocat only based
upon reciprocity with their home country.

3. See infra notes 8 & 24 and accompanying text.
4. See also Giuseppe Bisconti, Reform of the Professional Law in Italy, 14 INT'L LEGAL PRAC.
55 (1989); Robert Clow, Throwing Down the Gauntlett, INT'L FIN. L. Rv., Apr. 1990, at 25
(regarding the Netherlands); John Georgakakis, Greece Allows Lawyers to Form Companies, INT'L
FIN. L. Rav., July 1990, at 12; Patrick Stewart, An Irish Fight for Market Share, INT'L FIN. L.
Rv., Feb. 1992, at 17; Patrick Stewart, Is the Siesta Over for Spanish Lawyers?, INT'L FIN. L.
REv., Feb. 1991, at 20.
5. Roger J. Goebel, Professional Qualification and Educational Requirementsfor Law Practice
in a Foreign Country: Bridging the Gap, 63 TUL. L. REv. 443, 475 (1989).
6. Michael Zander, The Thatcher Government's Onslaught on the Lawyers: Who Won?, 24
INT'L LAW. 753 (1990).
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M. Relevant EC Regulations and Directives that Govern the Free
Movement of Lawyers
The EC grants freedom to access the Member States' legal systems based upon
the attorney's affiliation and qualifications. 7 However, to be entitled to EC privileges

the attorney must be admitted to practice in a Member State and must be a Community
national, as EC law and the rights thereunder are available only to Community
nationals. 8 The relevant sections of the EC Treaty9 (Treaty) include:' °
(1) Article 48, which defines the right of Freedom of Movement of Workers,
and states that EC workers have the right of movement and employment
anywhere within the EC, and abolishes any discrimination based upon the

home nationality of EC nationals.
(2) Article 52, which calls for the elimination of restrictions on the Right of

Establishment for Professionals, that is, the right to reside in another Member State and practice one's profession there." This right must be read in
conjunction with other relevant directives which may restrict the freedom
of movement if the professional does not comply with local education and

qualification requirements.
(3) Article 54, which directs the Council to establish steps and procedures
that ensure the Freedom of Professional Establishment. Article 54 was
supplemented by article 63, which has a similar directive regarding the
rendering of services. These procedures are to be enforced by the enactment

of directives. 12
7. SERGE-PIERRE LAGUETrE, LAWYERS IN THE EUROPEAN COMMUNITY 36 (1987).

8. An elaboration of the history and development of the EC is beyond the scope of this paper.
A multitude of literature is available regarding the market goal and Single European Act. Of particular
use are AUDREY WINTER, EUROPE WITHOUT FRONTIERS: A LAWYERS GUIDE (1989); C.D. Ehlermann, The Internal Market Following the Single European Act, 24 COMMON MKT. L. Rv. 361
(1987); Hans-Joachim Glesner, The Single European Act: Attempt at an Appraisal, 10 FORDHAM
INT'L L.J. 446 (1987).
9. Treaty Establishing the European Economic Community [EEC Treaty], translatedin 298
U.N.T.S. 11, as amended by Single European Act, 1987 O.J. (L 169) 1.
10. For a more detailed description of these articles, see Gregory Siskind, Freedom of Movement
for Lawyers in the New Europe, 26 INT'L LAW. 899 (1992).
11. For the application of this right to the legal profession see Case 2/74, Reyners v. Belgium,
1974 E.C.R. 631, 2 C.M.L.R. 305 (1974). Mr. Reyners, a Dutch national, was denied admittance
to the Belgian bar on the grounds that Belgian law required Belgian citizenship as a condition for
holding the status of avocat. In response to questions posed by the Belgian administrative court, the
European Court of Justice held that the freedom of establishment applied also to professionals, and
that discrimination that is founded upon nationality and directed against EC nationals is invalid. See
also Case 71/76, Thieffry v. Conseil de l'ordre des avocats a la cour de Paris, 1977 E.C.R. 765,
2 C.M.L.R. 373 (1977), and Case 107/83, Ordre des Avocats au Barreau de Paris v. Klopp, 1984
E.C.R. 2971, 1 C.M.L.R. 99 (1985), as reportedby Jeffrey Mendelsohn, European Courtof Justice:
Paris Bar Rule Violates Right of Establishment, 26 HARV. INT'L L.J. 562 (1985); Goebel, supra
note 5, at 493-96.
12. In the statutory hierarchy of the EC, directives do not have any immediate legal effect;
however, Member States are legally bound to enact national legislation and issue regulations to
effectuate these directives. EEC Treaty, supra note 9, art. 189; see also J. Story, Europe and
1992-Technical Note, in STRATEGY, IDEOLOGY AND POuTICS: THE RELAUNCH OF SOCIAL EUROPE
(INSEAD-CEDEP ed., 1990).
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(4) Article 56, which permits the enactment of restrictions on the right of
professionals when founded upon reasons of "public order, public safety
and public health." Article 56 is supplemented by article 66, which broadens the scope of this right to the rendering of professional services.
(5) Article 59, which mandates the progressive elimination of restrictions on
the right to provide professional services in other Member States.
(6) Article 57, which provides for the issuance of directives that shall ensure
the 'mutual recognition of diplomas, certificates and other qualifications."
Article 57 has had a significant impact upon the mutual recognition of
professionals.
The directives that influence EC attorneys, which are elaborated upon below,
are based upon the above-mentioned articles 52 and 59. No EC legislation grants
any rights to non-Member State nationals. Nationals of non-Member States can
derive rights only from explicit bilateral treaties or specific legislation to that
effect. 13
IV. Directive on Recognition of Diplomas
The most significant step towards cross-national legal recognition within the
EC is the directive regarding a general system for the recognition of higher
education diplomas. 14 The purpose of this directive is to facilitate the ability of
professional persons, in general, to acquire the right to practice their profession
in other Member States. This directive includes a long list of professional statuses
that, when acquired by EC nationals in one Member State, must be recognized
by the other Member States. As recognized professionals attorneys fall within
the realm of this directive.
Under this directive holders of any diploma, formal certificate, or other formal
qualification issued by the competent authorities of one Member State have the
right to practice their profession in any other Member State through the mutual
recognition of the diploma. The directive has a specific provision that relates
exclusively to attorneys. This provision states that Member States have the right
to impose either an adaptation period or an aptitude test for lawyers coming from
other Member States. 15 The main rationale behind this provision is that, in general,
the training and education requirements in one Member State oftentimes differ
substantially from those required in other Member States. Most nations have
elected the option of6 requiring successful passage of aptitude tests rather than
adaptation periods. '

13. See supra note 8 and infra note 24 and accompanying text.
14. Council Directive 89/48, 1989 O.J. (L 19) 16 (generally known as the Diploma Directive
and adopted on Dec. 21, 1988).
15. See id.; see also John Toumlin, The Right of Barristersto Practisein the EEC, NEw L.J.
1309 (1990).
16. Toumlin, supra note 15.
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This directive applies only to EC nationals. Therefore, foreign professionals
who are not EC nationals cannot benefit from this directive, even if they acquire
a recognized diploma from an institute of higher education located within the
EC. 7 As such, this directive does not assist U.S. attorneys who wish to establish
a pan-European legal practice, unless they also hold an EC nationality and have
graduated from an institute that bestows one of the recognized diplomas and
degrees.
V. Directive on Legal Services
A specific directive was passed in 1977 regarding the freedom of lawyers to
provide services."8 This directive constitutes the modem legal framework that
governs the rights of Community attorneys to provide services in other Member
States. The directive regulates the means by which attorneys from one Member
State can provide legal services in another, including services that entail the
imparting of knowledge of local law.' 9 The directive defines the class of legal
professionals who are entitled to render their services throughout the Community. 20 By not explicitly listing any definitions or restrictions of services, the
directive enables the recognized attorneys to perform any legal services they are
hired for in other Member States, including appearance before local courts. 2'
To avoid confusion with local professionals, the directive states that when
rendering cross-border legal services attorneys must use their home title. In
addition, states may require that when practicing in legal proceedings foreign
attorneys be formally introduced to the presiding judge (that is, be admitted to
the respective court) and that they work in conjunction with a local attorney who
is formally admitted to practice before the respective court and "who would,

17. A significant exception exists with regard to the treaty for a European Economic Area between
the EC and the EFTA, which requires that EFTA states implement the Diploma Directive so that
the ultimate recognition of diplomas will be extended to EFTA non-Member States. This agreement
with the EFTA (as was the case also in the recent Uruguay Round of the GATT negotiations, see
infra note 38) is an example of situations in which EC institutions are given broad powers to negotiate
and make commitments with non-Member States that are eventually binding upon the Member States.
See infra notes 50 & 51 and accompanying text.
18. Council Directive 77/249, 1977 O.J. (L 78) 17; see also Case 427/85, Commission v.
Germany, 1988 E.C.R. 1123, 2 C.M.L.R. 677 (1989). For an in depth discussion of this directive,
see LAGUETTE, supra note 7, at 241-48; LINDA S. SPEDDING, TRANSNATIONAL LEGAL PRACTICE IN
THE EEC AND THE UNITED STATES 185-200 (1987); Peter S. Wilson, EEC: Freedom to Provide
Services for EEC Lawyers, 19 HARV. INT'L L.J. 379 (1978).
19. Toumlin, supra note 15, at 1309.
20. Article I lists state-by-state the regulated legal professions that customarily provide courtroom
services, such as the French avocat, the German Rechtsanwalt, the Italian avvocato, and the British
barristers and solicitors. Council Directive 77/249, art. 1, 1977 O.J. (L 78) 17.
21. The only specific legal activities that Member States may restrict under this directive are
the preparation of formal documents required for the administration of decedents' estates, or the
transfer of real estate interests, which in several states are reserved to public notaries. Notaries are
not included in the directive's specific list. Id.
SUMMER 1994

320

THE INTERNATIONAL LAWYER

where necessary, be answerable to that authority." 22 From this explicit language
one could infer that lawyers providing any other service, such as cross-border
negotiations, drafting, and counselling, need not be associated with a host state
attorney. However, attorneys cannot use the language of this directive to avoid
local rules and regulations that apply to permanent residents of the host country.

Therefore, the national of one Member State cannot rely upon this directive in
order to establish a permanent practice in the host country, but rather, under
such circumstances, must comply with the local rules of practice.23 Attorneys
who take advantage of the rights granted under this directive are subject to the
rules of professional conduct prevailing in both their home state and the host
state. A logical result of this requirement is that the attorneys must abide by the
more restrictive rules, be they the rules of the host or those of the home state.
Branches of U.S. law firms established in Member States do not qualify as
legal entities entitled to the above-described rights of freedom to practice under
articles 52 and 59. Such branches are merely extensions of the head U.S. office,
and must acquire rights on a state-by-state basis. Accordingly, a U.S. law firm

with a branch in Paris cannot establish a sub-branch elsewhere in the EC on the
basis of its Paris branch, nor can it practice in another Member State on a temporary basis based upon its Paris facilities. The firm would have to establish a

presence in each Member State in which it wishes to practice and comply with
the local rules and regulations governing foreign attorneys. Traditionally, how-

ever, most Member States do not impose any significant restrictions on U.S.
law firms when these desire to open local branches. As the Community further
integrates its legal services, the attitude of Member States could become progres-

sively more liberal and expand the opportunities available to U.S. law firms. In
that event, the absence of any direct rights under the Treaty will prove to be
insignificant from a practical perspective as long as the U.S. law firm desires
to establish a local presence. However, this liberalization will not help the U.S.
22. See id. art. 5. However, the scope of this requirement was evaluated in Case 427/85, Commission v. Germany, 1988 E.C.R. 1123, 2 C.M.L.R. 677 (1989), as reported by Goebel, supra note
5, at 491; and Valerie Pease, Commission v. Germany, 22 INT'L LAW. 543 (1988). In this case the
Court of Justice evaluated the German practice of only allowing a foreign lawyer to provide services
by way of collaboration with a German lawyer, where the German lawyer assumes the primary role
of drafting and pleading. The Court ruled that these requirements were excessive and went beyond
the scope of working "in conjunction with" as set forth in the directive, and that the directive
requirement that the local lawyer be "answerable" does not imply that the local lawyer assume the
primary role. The Court also held that, in proceedings that do not mandate that a party be represented
by a lawyer (as was the case at hand, which entailed administrative proceedings) the regulations
cannot require that the foreign attorney work in conjunction with a locally admitted attorney.
23. See Case 33/74, Van Binsbergen v. Van de Bedrijfsvereniging voor de Metaalnijverheid,
1974 E.C.R. 1299, 1309, 1 C.M.L.R. 298, 312 (1975), in which the Court of Justice held, in obiter,
that a host state can prevent a foreign attorney from conducting legal representation when this is
"entirely or principally directed toward its territory ... for the purpose of avoiding the professional
rules of conduct which would be applicable to him if he were established within that State."
24. Although not supported by a direct holding to this effect, it does apply by way of the Second
Banking Directive, Council Directive 89/646, 1989 O.J. (L 386) 1 (passed on Dec. 15, 1989).
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law firm that desires to establish a true pan-European practice that will enable
it to render legal services in one Member State from a branch it has established
in another.
A U.S. law firm may make use of Community law as it applies to qualified
Community national lawyers who are associated with the U.S. law firm. If national laws permit local lawyers to associate with foreign lawyers, which is not
the case in every state, then the U.S. law firm will be able to make full use of
rights under the Community Treaty through the local associate. However, the
U.S. lawyer and law firm do not acquire any rights of Community practice.
The firm can only provide Community-related services to its clients through the
services rendered by the Community lawyer associated with the firm.
VI. Directive Regarding the Right of Establishment for Lawyers
A third directive is under current negotiation and revision by the Council of
the Bars and Law Societies of the European Community (CCBE)25 in conjunction
with the EC Commission. This directive will complement the above-mentioned
Legal Services Directive by permitting attorneys from one Member State to
establish offices in other Member States for the purpose of rendering those legal
services permitted under the Legal Services Directive.26
This directive is based upon several considerations. First is the general importance of free movement of lawyers, similar to the general free movement of
persons within the EC, and the importance of further integration of the European
market. In addition, as the legal profession is generally a self-regulating one,
the directive proposes that host state bars remain responsible for the exercise of
disciplinary control over attorneys within their own jurisdiction.
Article I of the directive establishes two categories of attorneys: (1) "integrated
attorneys" who are fully qualified attorneys in the host state by virtue of passing
all the legal requirements to be fully qualified attorneys; and (2) "registered
lawyers," who establish their practice under their home title.27 Under the directive
attorneys can move from one Member State to another and establish their practice
merely by notifying and registering with the local bar.28
25. The CCBE is a common bar association that includes the bars of the different Member States.
The delegations to the CCBE represent the legal professions in the Member States, and voting rights
are granted to countries, not to individual delegates. The CCBE represents the legal profession before
the European Commission, the European Court of Justice, and the European Court of Human Rights.
Decisions of the CCBE are not binding; however, its recommendations do carry significant weight
and influence with Member State political institutions.
26. For the evolution of, and underlying considerations when drafting, this Directive, see Heinz
Weil, The Proposalfor a Directive on the Right of Establishmentfor Lawyers in the European
Community, 15 FORDHAM INT'L L.J. 699 (1991-92); see also John Boyd, Mutual Recognition of
Lawyers' Qualifications, Bus. L. REv., June 1986, at 163, 164.
27. See Draft Directive on Right of Establishment for Lawyers (Apr. 1990), as reprinted in 15
FORDHAM INT'L

L.J. 711 (1991-92).

28. See also Toumlin, supra note 15, at 1309.
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Another aspect of this directive is that it enables law firms of EC nationality
to establish a professional presence in other Member States, either by way of a

branch office or by creating a partnership or joint venture with attorneys in the
host state. Under this provision the foreign attorneys must be subject to the
professional rules of conduct as these rules are applied in the host state. Since
firms and companies are to be accorded the same treatment as natural persons,
under articles 52 and 58 of the Treaty, a law firm enjoys the same right of

establishment as an individual lawyer.
VII. Additional Implications for U.S. Attorneys and Law Firms
Some claim that U.S. lawyers and law firms should be granted the right of
establishment in the EC because of the openness of the U.S. legal system, which
has made it relatively easy for a large number of EC nationals to pass local bar
examinations and be admitted to various U.S. bars. 29 However, as noted, EC
legislation grants no rights to non-Member State nationals.3 ° Consequently, U.S.
attorneys cannot derive any right of establishment under article 59 of the Treaty,
nor the right to provide services under article 52.31 Following this rationale,

U.S. attorneys will probably not be able to benefit from the proposed directive
regarding the right of establishment for lawyers. Furthermore, the Directive for
the Recognition of Diplomas is specifically restricted in its scope to Member
States. Therefore, U.S. educated attorneys will not be able to utilize this directive

in applying for EC recognition of their U.S. law degrees.
29. Sydney M. Cone III, Are Some Lawyers More Equal than Others?, INT'L FIN. L. REv.,
Aug. 1989, at 16, 17.
30. For relevant case law, see Case 65/77, In re Razanatsimba, 1977 E.C.R. 2229, 1 C.M.L.R.
246 (1978), in which the court held that France had the power to limit access to the professional
status of avocat to French and other Community nationals. See also Case 35-36/82, Morson and
Jhanjan v. Netherlands, 1982 E.C.R. 3723, 2 C.M.L.R. 221 (1983), in which Surinamese nationals
were denied the right to claim any rights under EC regulations. On the other hand, explicit bilateral
treaties have been construed to grant rights to foreign nationals. See Case C-18/90, Office National
de l'Emploi v. Kziber, 1991 E.C.R. 1-199 (the court found a retired migrant Moroccan entitled to
Belgian unemployment benefits based upon an association agreement between the Community and
Morocco). U.S. law firms have relied upon such bilateral agreements when establishing their presence
in Member States, using the various treaties on friendship, commerce, and navigation as the predominant legal anchor. The majority of these treaties provide for national treatment and allow businesses
from one signatory state to establish a "for profit" presence in the other signatory state in the form
of branches, subsidiaries, etc. See, e.g., Treaty of Friendship, Commerce and Navigation, Oct. 29,
1954, U.S.-F.R.G., 7 U.S.T. 1839; Treaty of Friendship, Commerce and Navigation, Feb. 2,
1948, U.S.-Italy, 63 Stat. 2255; Treaty of Friendship, Commerce and Navigation, Feb. 21, 1961,
U.S.-BeIg., 14 U.S.T. 1284; Treaty of Friendship, Commerce and Navigation, Mar. 27, 1956,
U.S.-Neth., 8 U.S.T. 2043; Treaty of Friendship, Commerce and Navigation, Feb. 23, 1962, U.S.Lux., 14 U.S.T. 251.
31. See Case 65/77, In re Razanatsimba, 1977 E.C.R. 2229, 1 C.M.L.R. 246 (1978), in which
the court held that a Madagascar national who had passed the French bar examination after obtaining
a French law degree could not rely upon article 52 to obtain admittance to the French bar, despite
the Lome Convention between the EC and some sixty other states, which provides that nationals of
the signatory states will be guaranteed nondiscriminatory treatment. See also infra note 47.
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On the other hand, rights granted under the 1977 Directive on Legal Services
are provided on the basis of the formal title accorded to the attorney. Consequently, U.S. attorneys who also hold an EC nationality and who have attained
formal legal status in a host country that is explicitly listed in the directive (by
successfully passing the respective bar examination and complying with other
relevant requirements) would be able to render services in other Member States
based upon their host state status rather than upon their U.S. bar status.
U.S. law firms with an EC presence can acquire rights only in the host state
where they are located. The firm cannot use this presence and claim for subsequent
rights of establishment or freedom of movement in other Member States. Under
EC law such a firm is not a legal entity entitled to EC legal protection under
Treaty articles 52 and 58.32 Nevertheless, on a practical level, most EC Member
States have adopted a rather liberal approach in enabling U.S. law firms to
establish a local presence. Therefore, the absence of EC rights does not present
33
a substantial hindrance to U.S. firms' ability to conduct an EC legal practice.
However, as noted above, this liberalization trend is not relevant to the U.S.
law firm desiring to establish a true pan-European practice that will enable the
firm to render legal services in one Member State from a branch it has established
in another.
A unique and important problem that faces U.S. lawyers practicing in the
EC, and that sheds light on the complexities involved, is that of attorney-client
confidentiality. The Court of Justice recognized the attorney-client privilege under
4
EC law for the first time in AM & S Europe Ltd. v. Commission. However,
the privilege is limited only to those communications transcribed between clients
and those lawyers who appear on the list of recognized legal professions. The
result of this holding is that communications with U.S. attorneys will not be
recognized as a protected privileged communication, unless of course the U.S.
attorney has attained the status and credentials of a Member State lawyer. The
peculiarity of this situation is attenuated by the fact that U.S. case law has extended

32. Similarly, U.S. banks with an EC presence cannot derive rights to EC-wide banking practice
under the Second Banking Directive, 1989 O.J. (L 386) 1, but rather must qualify on a state-by-state
basis.
33. In fact, the first wave of U.S. law firms, which arrived in Brussels in 1958, advised their
U.S. clients on European law, and after developing a European experience, started advising European
and other non-U.S. clients on European law. Some utilized their knowledge and expertise gained
from the United States to handle European competition and antidumping matters before the EC
Commission, and some, through association with local firms, handled litigation before the European
Court of Justice. The second wave of U.S. firms, which arrived during the 1980s, concentrated
upon monitoring rule-making procedures at the EC level and the impact of these rules on their U.S.
clients. Some are involved in European litigation on behalf of their U.S. clients, and leave the signing
of the final documentation to local counsel. Peter Roorda, The Internationalizationof the Practice
of Law, 28 WAKE FoREST L. REV. 141, 150 (1993).
34. Case 155/79, A.M. & S. Europe Ltd. v. Commission, 1982 E.C.R. 1575, 2 C.M.L.R. 264
(1982).
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the attorney-client privilege to communications with non-U.S. attorneys. 35 This
author hopes that the EC Member States will extend their attorney-client privileges
to communications with foreign attorneys in a manner similar to that extended
to communications with non-U.S. attorneys in the United States.

VIII. Common Code of Professional Ethics
A Community-wide Code of Conduct for Lawyers in the European Community
(Code) was proposed by the CCBE in 1988 and adopted by the different Member
States.36 The Code proposes a matrix system similar to that proposed in "Europe
and 1992,' 37 whereby each state bar is responsible both to its constituents and
to the international society. Under this proposal the different national bar associations will assume a dual responsibility-a direct responsibility to their local constituents, while also reorganizing and adopting rules and regulations so as to
assume their respective roles in furthering the cross-border practice of law.
The Code is to be applied to all cross-border activities between lawyers in the
EC and to professional activities of lawyers in a Member State other than their
own state. The intent of the CCBE is that the Code also be applied in the long
run to all cross-border activities of lawyers from all countries that are signatories
to the GATT. 38 This intent is not as far-fetched as it might seem. Because of
35. See Mitts & Merrill, Inc. v. Shred Pax Corp., 112 F.R.D. 349 (N.D. IIl. 1986) (court
extended the attorney-client privilege to communications with a German patent agent); Renield Corp.
v. Remy Martin & Co., 98 F.R.D. 442 (D. Del. 1982) (court recognized communication between
a U.S. subsidiary and the in-house counsel of the French company as privileged communication);
Mendenhall v. Barber-Greene Co., 531 F. Supp. 951 (N.D. Ill. 1982) (court held that the attorneyclient privilege existed in communications between British and Canadian patent agents).
36. Not only the Member States have adopted the Code, but also the observer states to the CCBE:
Austria, Cyprus, Finland, Norway, Sweden, Switzerland, and Czechoslovakia.
37. Story, supra note 12, at 2-3.
38. General Agreement on Tariffs and Trade, Oct. 30, 1947, 55 U.N.T.S. 187. The GATT
recently underwent major revisions with the successful conclusion of the Uruguay Round in December
1993. However, it should be noted that these revisions will not be finally implemented until they
are ratified by the signatory states.
The previous version of the GATT was applicable only to trade in goods. One of the innovative
issues raised in this current round of negotiations evolved around the inclusion of services under
the realm of the treaty. The issue of services was also one of the sources for the lengthy impasse
that prevented an earlier conclusion of these negotiations. However, inclusion of services within the
realm ofthe GATT was regarded as imperative because ofthe viewpoint that world trade had outgrown
the original GATT, and in order for it to continue to dominate world trade it should be modified
significantly. See THUROW, supra note 2.
The successful conclusion to the Uruguay Round of negotiations was important in order to reduce
the danger of the emergence of trading blocs and a negative impact upon general world trade that
would have ensued. The agreement regarding the elimination of trade barriers on manufactured goods
concluded in July 1993 at the G7 summit in Tokyo made it unlikely at that time that the GATT
would be expanded by the end of the same year to encompass services such as the practice of law.
However, the danger of emerging trading blocs enhanced the dramatic conclusion of the Uruguay
Round, in which a General Agreement on Trade in Services (GATS) was reached as well. Nevertheless, it remains to be seen how this portion of the agreement will be implemented, and to what degree
it will encompass the legal profession. The GATS agreement used broad definitions such as "most
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their increasing role in the world economy, the Europeans are being given a
greater role in writing and influencing the trading rules of the twenty-first century.

39

To facilitate the intention that the Code be adopted by other non-Member
States, the CCBE is trying to build an alliance with the United States, by way
of formulating the Code so that it bears significant similarities to the code of
professional conduct as proposed by the American Bar Association, which forms
the basis of professional responsibility codes adopted by the different U.S. state
bar associations. 40 The CCBE believes that, with the influences that the EC is
attaining in the world economy, due in large part to the fact that with market
integration the EC will emerge as the largest trading bloc in the world, and with
the anticipated alliance with the United States, interest on behalf of non-Member
States to adopt the Code with slight variations will increase. One familiar with
the ABA Code of Professional Conduct will find substantial similarities to the
CCBE proposal. The CCBE defines the function of attorneys in society and their
obligations to clients, courts, fellow members of the legal professions, and the
public at large. The principles set forth by the Code are similar to those set forth
by the ABA: independence, trust, integrity, confidentiality, advertising, conflict
of interest, clients' funds, contingency fees, and fee sharing. 4'
IX. Reaction of the American Bar Association
The American Bar Association (ABA) House of Delegates adopted several
resolutions in August 1990 pursuant to a report submitted by an ABA Special
Task Force on EC 1992.42 'The resolutions endorsed the Community's efforts to
create an integrated internal market, but added:
favored nation treatment," "national treatment," and "improved market access." Yet, under the
agreement, each country offered a separate schedule of commitments, including which services would
be covered under the new rules. Because of the inherent sensitivity regarding the regulation of the
legal profession and the strong lobbies that the legal profession maintains, it is probable that countries
will retain rights to deny access to certain professional services. As long as reciprocal provisions
do not exist between countries, legal services would in all likelihood be at the top of the list.
39. See THUROW, supra note 2, at 253.
40. See John Toumlin, A Worldwide Common Code of ProfessionalEthics?, 15 FORDHAM INT'L
L.J. 673, 685 (1991-92); see also Statement by Jacque Delors, President of the Commission to the
European Parliament, as reported in The Single Act: A New Frontier,Programmeof the Commission
for 1987, BULL. EUR. COMMUNITY 6 (Supp 1/87), as quoted by Todd Michael Saunders, The EEC
and USA: Will the Gates Be Opened for American Law Finns in 1992?, 3 TEMPLE INT'L & COMP.
L.J. 191, 214 (1989):
Relations between the Community and the United States of America, the centre of gravity of the free world, are
crucial to the functioning of the international economic system.... The Commission will keep a vigilant eye on
any protectionist action by the... Administration with a view to averting or resolving the disputes which are
inevitable between two trading powers of the magnitude of the Community and the United States.

41. Toumlin, supra note 40, at 677.
42. The ABA House of Delegates represents the different groups within the ABA and the legal
profession as a whole. Its members consist of delegates from the different ABA sections, state, and
local bar associations. The ABA created a Special Task Force whose purpose was to facilitate an
environment whereby ABA resources would be maximized in all concerns regarding the EC.
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2. BE IT FURTHER RESOLVED, that the Association urges the European Community
to implement measures in such a manner as to ensure effective, non-discriminatory
market access for non-EC-based business entities.
4. BE IT FURTHER RESOLVED, that measures adopted by the European Community
relating to the integration of the legal profession should be designed so as to ensure
the preservation of the integrity of the legal profession and the continued recognition
of its distinctive characteristics and responsibilities.
5. BE IT FURTHER RESOLVED, that measures adopted by the European Community
should not impose or permit restrictions upon the delivery of legal services by
members of foreign legal professions that are not objectively required for the protection of the public.43
The report expressed concern that:
The position of some of the Member States coupled with the lack of applicability of
pertinent directives to third country lawyers provide the foundation for potentially
discriminatory treatment of U.S. lawyers engaging in legal activities in Europe on
behalf of their clients....
The fourth and fifth proposed resolutions accordingly urge the Community to eschew
restrictions on the delivery of legal services by foreign legal professionals to the extent
that these restrictions are not objectively required to protect the public."4
X. Proposed Solutions for Mutual Recognition
A system whereby lawyers are mutually recognized is imperative to ensure
the free and economically efficient flow of goods and services in the ever developing world economy. Until the last decade the United States, which played the
dominant role in the world economy, could dictate such terms in international
treaties. However, the United States cannot do so under the current conditions
of a tripolar world economy . Formation of coalitions between the United States
and at least one of the other polars, Japan or the EC, is necessary in order to
obtain the influence necessary to instill such new traditions. We are currently
in the embryonic stages of a coalition that will eventually be formed between
the United States and the EC for these very purposes. Such a coalition is more
likely to develop between the United States and the EC (rather than Japan) due
to relative similarities in U.S. and EC legal and business cultures. 46
43. Section of International Law and Practice, Section of Business Law, American Bar Association, Report to the House of Delegates, The European Community, 24 INT'L LAW. 1192 (1990).

44. Id. at 1197.
45. See Bergsten, supra note 1, at 51-65.
46. The "clash of legal cultures" is actually used by the Japanese as an excuse to explain the
inaccessibility of U.S. lawyers to their market. See C. Johnson, Trade, Revisionism, and the Future
ofJapanese-AmericanRelations, in JAPAN's ECONOMIC STRUCTURE: SHOULD IT CHANGE 129 (1990).

But see Cone, supra note 29, at 16 (stating that in 1987 the Japanese had concluded that "sufficient
reciprocity existed to justify the licensing of U.S. lawyers to open offices in Japan."). Consequently,
Japan allows U.S.-admitted attorneys to establish themselves as legal consultants; however, they
may only advise on home country and international law. The foreign legal consultant cannot enter
into a partnership nor employ Japanese bengoshi (Japanese admitted attorneys). Only office-sharing
arrangements between a Japanese bengoshi and a foreign attorney are allowed, and even these are
limited. See Roorda, supra note 33, at 155.
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The ABA Resolutions mentioned above fail to make any practical recommendations to alleviate the concerns raised, specifically, the problem of discriminatory
market access for foreign attorneys. The regular vehicle by which such discrimination can be alleviated is a bilateral agreement between the United States and the
Community, which would grant rights on the basis of reciprocity. The Community
works under the principle of reciprocity, extending benefits only on the basis of
mutual recognition and bilateral agreements.47 Although the EC does not require
mirror imaging, it does require basic reciprocity and that EC firms enjoy the
same treatment that is accorded to the national firms, as well as effective access. 48
Consequently, with the recognition that the EC will be more likely to open its
doors to the recognition of U.S. attorneys if there is a parallel recognition of
EC attorneys in the United States, several U.S. states have permitted foreign
law firms to access their legal market and to practice as "legal consultants." 49
47. See Laguette, supra note 7, at 259-60 (commenting upon the Lome Convention of Feb. 28,
1975). The Lome Convention is an agreement between the EC and some sixty African-CaribbeanPacific nations (ACP) and provides that the nationals of the ACP states shall be granted nondiscriminatory treatment. Case 65/77, In re Razanatsimba, 1977 E.C.R. 2229, 1 C.M.L.R. 246 (1978), is a
case in which a Madagascan national graduated from a French law school and passed the French
bar examination and was denied admission to the Paris bar to practice law. The Court of Justice
denied'the petition, holding that the convention does not purport to grant equal treatment to EC and
ACP nationals. Id. The court further stated that the EC may grant preferential treatment to the
nationals of one ACP state provided that such treatment results from an explicit bilateral treaty
between that state and the EC. Id. Apparently to achieve preferred treatment from the EC under
this holding, U.S. firms must wait until explicit reciprocity is achieved between the United States
and the EC.
48. See Gary Hufbauer, Europe 1992: Opportunitiesand Challenges, BROOrINGs REV., Summer
1990, at 15; Story, supra note 12, at 18, 27. The danger that an increased multinational practice
will cause a weakening of ties between the branch of a law firm and its home base, a danger mentioned
by Hufbauer to exist when businesses expand in multinational dimensions, is minimal since all rules
of mutual recognition of legal professionals and reciprocity are based upon the state of origin of the
lawyer, and since law firms tend to be managed in a highly centralized manner, more so than regular
global and transnational businesses.
49. An extensive discussion of this relatively new concept (legal consultant), which is granted
to foreign lawyers in the United States, although relevant, is beyond the scope of this article. Nevertheless, as of December 1991 eleven states have granted the status of legal consultant to qualified foreign
attorneys. Not surprising, many of these are states where foreign trade and international relations
are highly developed and integrated parts of the state's economy. These include Alaska, California,
Connecticut, Hawaii, Michigan, New Jersey, New York, Ohio, Oregon, Texas, and Washington,
D.C. See Houston Putnam Lowry, ForeignLegal Consultants in Connecticut, 16 INT'L LEGAL PRAC.
115 (1991).
In brief, the legal consultant is a licensed foreign attorney authorized to render legal services in
the state, where the legal services include all those services not explicitly forbidden. Cone, supra
note 29, at 17. The forbidden activities usually include a general practice before the state courts,
conveyance, testamentary or matrimonial practices. Id. Legal consultants are allowed to form associations with local counsel, the most likely case. Id. The legal consultants are subject to the host state's
Rules of Professional Conduct, which usually prohibit attorneys from rendering advice they are not
professionally competent to render. Id. The end result is that the foreign attorneys can render a full
range of local legal services to their clients, limited by their own professional competence (some
states limit the advice to law of the non-U.S. jurisdiction, and others may require that the advice
pertaining to host state law be rendered only after seeking the advice of local counsel). Id. Furthermore,
states do not usually require reciprocity as a prerequisite to exercising rights under this status. Id.
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The result, however, is that de facto reciprocity does not exist, and while the
U.S. legal market is relatively open to EC nationals, U.S. attorneys and law
firms must devise ingenious and expensive techniques to ensure that they will
be able to provide the full range of legal services required by their clients. As
the use of the status of legal consultant by EC nationals increases, 5° the United
States should exercise its leverage in demanding reciprocity from the EC. EC
law firms with established practices in the United States, which in the case of
failure of such a request, could be threatened with the possible revocation of
their legal consultant status, would probably be willing strategic allies in such
a process.
However, the problems facing a bilateral agreement solution are twofold. On
the one hand, the regulation of the U.S. practice of law is relegated to the different
states. The EC is also a multicustoms union, whose members are, as the situation
currently stands, sovereign states. Nevertheless, the Community is being given
increased powers to negotiate relationships with non-Member States. 5' On the
other hand, the U.S. Federal government, while it does have the power to negotiate
international treaties, does not have any power over legal practice other than
practice before the federal judiciary and agencies. As such the process by which
the federal government would implement such a treaty is unclear. Such a treaty
would require that each U.S. state pass relevant legislation. Furthermore, the
energy required to conclude such a treaty for the benefit of only one profession
makes the venture an unlikely one.
An alternative solution would be to deviate from the traditional national treaty
process and establish a treaty whereby the EC agrees to grant the right of establishment automatically under reciprocal conditions. Under this proposal law firms and
attorneys from states that have established the status of foreign legal consultant, or
an equivalent, will receive reciprocal rights from the EC. States that do not grant
any rights to foreign attorneys will not have such reciprocal rights. Such a system
would satisfy the EC requirement of reciprocity and would not infringe upon
the right of states in the United States to regulate legal practice. This alternative
treaty would also add an incentive to harmonize the recognition of foreign attorneys in those U.S. states that have not yet granted any such rights.
A different solution might be the multilateral recognition of the principle of
effective market access with regard to the legal profession in the context of the

New York, for example, considered, but decided not to include a requirement of reciprocity. The
reason is that the definition of reciprocity is vague and its enforcement would involve satisfying
significant affirmative evidentiary requirements. Id. The New York legislature decided that burdening
the licensing authorities with such requirements did not justify the end, and forwent any reference
to reciprocity. Id.
50. By 1989 over 100 licenses had been issued to legal consultants in New York alone. As each
license can support a full office of a non-U.S. law firm, this number represents a significant number
of foreign attorneys and law firms from many countries. Cone, supra note 29, at 17.
51. See Story, supra note 12.
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Uruguay Round of the GATT negotiations. The recognition of services is taking an
integral part of these negotiations. 52 The focus is placed, however, upon financial,
information, and telecommunication services. Nevertheless, legal services are
on the list as well. However, the full scope of this portion of the GATS
is still
53
questionable, and it remains to be seen how it will be implemented.
In addition, the difficulties in sustaining and supervising such a treaty are
tremendous and would involve the mutual recognition of legal professionals from
all GATT signatories. The legal profession does not seem ready to relinquish
control over its self-regulatory powers and succumb to a de facto global harmonization of legal qualifications, an inevitable result of this solution. Consequently,
a bilateral approach is the most likely to be accepted and entails a cost effective
implementation. A sufficiently developed network of such bilateral agreements
between separate U.S. states and the EC, as well as with other non-Member
States, will eventually lead to the desired result of global recognition and free
movement of the legal profession, thus enabling a more efficient and effective
manner of rendering legal advice to the business client.

52. But see supra note 38.
53. See supra note 38.
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